
8/19/2019 CEFARATTI v. ARANOW | 141 A.3d 752 (2016) | By ROGERS | 20160614062 | Leagle.com

https://www.leagle.com/decision/inctco20160614062 1/14

Home /  Browse Decisions /  A.3d /  141 A.3d /  141 A.3d 752 (2016)

 

Email | Print | Comments (0)

CEFARATTI v. ARANOW
No. 19443.

View Case Cited Cases Citing Case

141 A.3d 752 (2016)

321 Conn. 593

Lisa J. CEFARATTI v. Jonathan S. ARANOW et al.

Supreme Court of Connecticut.

Argued January 21, 2016.

Decided June 14, 2016.

Attorney(s) appearing for the Case

Kelly E. Reardon , with whom, on the brief, was Robert I. Reardon, Jr. , New London, for the appellant.

S. Peter Sachner , Middlebury, with whom, on the brief, was Amy F. Goodusky , Hartford, for the appellee.

Jennifer L. Cox and Jennifer A. Osowiecki , Hartford, �led a brief for the Connecticut Hospital Association as amicus curiae.

Alinor C. Sterling , Cynthia C. Bott , Bridgeport, and Kathryn Calibey , Hartford, �led a brief for the Connecticut Trial Lawyers Association as amicus
curiae.

ROGERS, C.J., and PALMER, ZARELLA, McDONALD, ESPINOSA, ROBINSON and VERTEFEUILLE, Js.

ROGERS, C.J.

The primary issue that we must resolve in this certi�ed appeal is whether this court should recognize the doctrine of apparent agency in tort actions,
under which a principal may be held vicariously liable for the negligence of a person whom the principal has held out as its agent or employee. The
plainti�, Lisa J. Cefaratti, brought a medical malpractice action against the defendants, Jonathan S. Aranow, Shoreline Surgical Associates, P.C.
(Shoreline),  and Middlesex Hospital (Middlesex), alleging that Aranow had left a surgical sponge in the plainti�'s abdominal cavity during gastric
bypass surgery. She further alleged that Middlesex was both directly liable for its own negligence during the surgery and vicariously liable for Aranow's
negligence, because Middlesex had held Aranow out to the public as its agent or employee. Thereafter, Middlesex �led a motion for summary judgment
claiming, among other things, that the plainti� did not have a viable claim of vicarious liability against it because Aranow was not its actual agent or
employee and the doctrine of apparent agency is not recognized in tort actions in this state.  The trial court agreed with Middlesex and granted its
motion for summary judgment on the vicarious liability claim. The plainti� appealed to the Appellate Court, which a�rmed the judgment of the trial
court. Cefaratti v. Aranow, 154 Conn.App. 1, 45, 105 A.3d 265 (2014). We then granted the plainti�'s petition for certi�cation to appeal on the following
issue: "Did the Appellate Court properly conclude that the

[141 A.3d 755]

doctrine of apparent authority does not apply to actions sounding in tort?" Cefaratti v. Aranow, 315 Conn. 919, 107 A.3d 960 (2015). We answer that
question in the negative. We also conclude that, because we are adopting a new standard for establishing an apparent agency in tort actions, the case
must be remanded to the trial court to provide the plainti� with an opportunity to establish that there is a genuine issue of material fact as to each
element of the doctrine.
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The record, which we view in the light most favorable to the plainti� for purposes of reviewing the trial court's rendering of summary judgment, reveals
the following facts and procedural history. At some point prior to December, 2003, the plainti� decided that she wanted to undergo gastric bypass
surgery. The plainti� knew that Aranow performed this type of surgery because he had performed the procedure on her partner's mother, with very
good results. The plainti� researched the matter and determined that Aranow was considered to be the best gastric bypass surgeon in the state.

Before Aranow would accept the plainti� as a patient and perform the surgery, the plainti� was required to attend a seminar that Aranow conducted at
Middlesex. In addition, she attended a number of informational sessions at Middlesex that were conducted by Aranow's sta�. The plainti� received a
pamphlet at one of the informational sessions that had been prepared by Middlesex and that stated that "the health care team who will be caring for you
has developed an education program that is full of important information." In addition, the pamphlet stated that "[t]he team will go over every aspect
of your stay with us. We will discuss what you should do at home before your operation, what to bring with you, and events on the day of surgery."  The
plainti� assumed that Aranow was an employee of Middlesex because he had privileges there, and she relied on this belief when she chose to undergo
surgery at Middlesex.

[141 A.3d 756]

On December 8, 2003, Aranow performed gastric bypass surgery on the plainti� at Middlesex. On August 6, 2009, after being diagnosed with breast
cancer by another physician, the plainti� underwent a computerized tomography (CT) scan of her chest, abdomen and pelvis. The CT scan revealed the
presence of foreign material in the plainti�'s abdominal cavity. On September 9, 2009, the plainti� met with Aranow, who informed her that the object
in her abdominal cavity was a surgical sponge.

Thereafter, the plainti� brought a medical malpractice action alleging, among other things, that Aranow had negligently failed to remove the surgical
sponge from her abdominal cavity during the gastric bypass surgery and that Middlesex was vicariously liable for Aranow's negligence because it had
held Aranow out as its agent or employee. Middlesex then �led a motion for summary judgment in which it contended that the plainti�'s claim of
vicarious liability was barred because Middlesex was not Aranow's employer and the doctrine of apparent authority is not recognized as a basis for tort
liability in this state as a matter of law. The plainti� objected to Middlesex' motion for summary judgment claiming that, contrary to its contention, the
doctrine of apparent agency has been recognized in this state. The plainti� also contended that there was a genuine issue of material fact as to whether
Middlesex had held out Aranow as its agent or employee and whether the plainti� had acted in reliance on her belief that that was the case. Relying on
the Appellate Court's decision in L & V Contractors, LLC v. Heritage Warranty Ins. Risk Retention Group, Inc., 136 Conn.App. 662, 47 A.3d 887 (2012), the
trial court concluded that the doctrine of apparent agency has not been recognized in this state. See id., at 670, 47 A.3d 887 ("this court has held that the
doctrine of apparent authority cannot be used to hold a principal liable for the tortious actions of its alleged agent"). Accordingly, the trial court
concluded that the plainti�'s claim of vicarious liability against Middlesex was barred as a matter of law and it rendered summary judgment for
Middlesex on that claim. The plainti� appealed to the Appellate Court, which a�rmed the judgment of the trial court. Cefaratti v. Aranow, supra, 154
Conn.App. at 45, 105 A.3d 265. This certi�ed appeal followed.

The plainti� claims on appeal that the Appellate Court improperly concluded that the doctrine of apparent agency has not been recognized in the state
as a basis for vicarious liability in actions sounding in tort. Middlesex contends that, to the contrary, the plainti� has confused the doctrine of apparent
authority, which expands the authority of an actual agent, with the doctrine of apparent agency, which creates an agency relationship that would not
otherwise exist, and the Appellate Court properly held that the doctrine of apparent agency has been expressly rejected as a basis for tort liability in this
state. Middlesex further contends that, even if the doctrine of apparent agency is generally applicable in tort actions, hospitals may not be held
vicariously liable for the medical malpractice of their agents or apparent agents. Finally, Middlesex contends that, even if hospitals may be held
vicariously liable for medical malpractice, the plainti� has failed to establish the elements of the doctrine in the present case.

[141 A.3d 757]

"The standard of review of a trial court's decision granting summary judgment is well established. Practice Book § 17-49 provides that summary
judgment shall be rendered forthwith if the pleadings, a�davits and any other proof submitted show that there is no genuine issue as to any material
fact and that the moving party is entitled to judgment as a matter of law. In deciding a motion for summary judgment, the trial court must view the
evidence in the light most favorable to the nonmoving party.... The party moving for summary judgment has the burden of showing the absence of any
genuine issue of material fact and that the party is, therefore, entitled to judgment as a matter of law.... Our review of the trial court's decision to grant
the defendant's motion for summary judgment is plenary.... On appeal, we must determine whether the legal conclusions reached by the trial court are
legally and logically correct and whether they �nd support in the facts set out in the memorandum of decision of the trial court." (Citation omitted;
internal quotation marks omitted.) Gold v. Greenwich Hospital Assn., 262 Conn. 248, 253, 811 A.2d 1266 (2002).

We begin our analysis with a review of our cases involving the doctrines of apparent agency and apparent authority.  The �rst case to come before this
court involving the application of the doctrine of apparent authority in a tort action was Fireman's Fund Indemnity Co. v. Longshore Beach & Country
Club, Inc., 127 Conn. 493, 18 A.2d 347 (1941). In that case, the named defendant, Longshore Beach and Country Club, Inc. (country club), employed
certain persons to park club members' cars upon their arrival and to retrieve the cars when the members departed. Id., at 494, 18 A.2d 347. The country
club also employed James Plant as a watchman. Id., at 495, 18 A.2d 347. The parking attendants wore green uniforms, while Plant wore a blue one. Id. A
club member, Fred Giorchino, was about to leave the club and asked Plant if he could drive. When Plant replied that he could, Giorchino o�ered Plant a
tip to retrieve his car for him. Id. Plant agreed, but never returned with the car. Ultimately, the car was found submerged in nearby waters, with Plant in
the driver's seat, drowned. Id. The plainti�, which had insured Giorchino's car, brought a subrogation action against the country club

[141 A.3d 758]

and its operators contending that they were liable for Plant's negligence because he was "acting either within the scope of [the country club's] implied
or [its] apparent authority." Id., at 496, 18 A.2d 347. The trial court concluded that, to the contrary, Plant was acting as Giorchino's agent and,
accordingly, it rendered judgment for the defendants. Id.

On appeal, this court stated that "[a]pparent and ostensible authority is such authority as a principal intentionally, or by want of ordinary care, causes
or allows a third person to believe that the agent possesses. This authority to act as agent may be conferred if the principal a�rmatively or
intentionally, or by lack of ordinary care, causes or allows third persons to act on an apparent agency. It is essential to the application of the above
general rule that two important facts be clearly established: (1) that the principal held the agent out to the public as possessing su�cient authority to
embrace the particular act in question, or knowingly permitted him to act as having such authority; and (2) that the person dealing with the agent knew
of the facts and acting in good faith had reason to believe and did believe that the agent possessed the necessary authority. The apparent power of an
agent is to be determined by the acts of the principal and not by the acts of the agent; a principal is responsible for the acts of an agent within his
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apparent authority only where the principal himself by his acts or conduct has clothed the agent with the appearance of authority, and not where the
agent's own conduct has created the apparent authority. The liability of the principal is determined in any particular case, however, not merely by what
was the apparent authority of the agent, but by what authority the third person, exercising reasonable care and prudence, was justi�ed in believing that
the principal had by his acts under the circumstances conferred upon his agent."  (Internal quotation marks omitted.) Id., at 496-97, 18 A.2d 347.

After setting forth these legal principles, this court concluded that, under the speci�c facts of the case, "Plant was not acting... even in the apparent or
ostensible scope of his authority. The plainti� failed to establish that the defendants held Plant out to the [country club] members as possessing
su�cient authority to embrace the particular act in question, or knowingly permitted him to act as having such authority; or that Giorchino acting in
good faith had reason to believe and did believe that Plant possessed the necessary authority. The defendants' liability is determined by what authority
Giorchino, exercising reasonable care and prudence, was justi�ed in believing that the defendants had by their acts under the circumstances conferred
upon Plant. Giorchino's question whether Plant could drive a car, and his bargain with him are among the signi�cant facts." Id., at 497-98, 18 A.2d 347.
Accordingly, this court concluded that the defendants were not liable for Plant's negligence. Id., at 498, 18 A.2d 347.

Despite the clear language of Fireman's Fund Indemnity Co., in which this court recognized the doctrine of apparent authority but rejected the
plainti�'s claim because it had failed to establish the factual elements of that claim, the Appellate Court has subsequently suggested in a series of cases
that that doctrine and the related doctrine of apparent agency have

[141 A.3d 759]

been rejected in this state as a matter of law.  It was not until its decision in the present case that the Appellate Court �nally recognized that this
con�ict exists.  We agree that L & V Contractors, LLC v. Heritage Warranty Ins. Risk Retention Group, Inc., supra, 136 Conn.App. at 662, 47 A.3d 887,
Davies v. General Tours, Inc., 63 Conn.App. 17, 774 A.2d 1063, cert. granted, 256 Conn. 926, 776 A.2d 1143 (2001) (appeal withdrawn October 18, 2001),
and Mullen v. Horton, 46 Conn.App. 759, 700 A.2d 1377 (1997), cannot be reconciled with Fireman's Fund Indemnity Co., and must, therefore, be
overruled. Although this court in Fireman's Fund Indemnity Co. did not expressly analyze the issue of whether the doctrine of apparent authority should
apply, it clearly believed that the doctrine did apply in tort cases. Nothing in the language of this court's decision suggests that this court had merely
assumed, without deciding, that the defendants could be held vicariously liable for the tortfeasor's negligence. Moreover, this court has characterized
its decision in Fireman's Fund Indemnity Co. as "applying" the doctrine of apparent authority in a tort case. (Emphasis added.) Hanson v.
Transportation General, Inc., 245 Conn. 613, 617 n. 5, 716 A.2d 857 (1998).

Indeed, in the present case, Middlesex does not dispute that Fireman's Fund Indemnity Co. stands for the proposition that the doctrine of apparent
authority may be applied in tort cases in this state. Rather, it contends that there is a distinction between the doctrine of apparent authority and the
doctrine of apparent agency, and that Fireman's Fund Indemnity Co. recognized only the former. We agree with Middlesex that Fireman's Fund
Indemnity

[141 A.3d 760]

Co. involved the doctrine of apparent authority, not the doctrine of apparent agency, and that there is a useful semantic distinction between the two
doctrines. Speci�cally, the doctrine of apparent authority expands the authority of an actual agent, while the doctrine of apparent agency creates an
agency relationship that would not otherwise exist. See footnote 6 of this opinion. We do not agree, however, that this distinction between the two
doctrines justi�es recognizing one, but not the other. As in many other jurisdictions,  it has been the rule in this state for courts to use the terms
apparent agency and apparent authority interchangeably. For example, in Fireman's Fund Indemnity Co. v. Longshore Beach & Country Club, Inc.,
supra, 127 Conn. at 496-97, 18 A.2d 347, a case in which an actual employment relationship existed between the defendants and the tortfeasor, this
court �rst referred to the law governing "apparent authority" and then immediately noted that apparent authority may be found when the principal
"causes or allows third persons to act on an apparent agency." (Emphasis added.) In Davies v. General Tours, Inc., 63 Conn.App. 17, 31, 774 A.2d 1063,
cert. granted, 256 Conn. 926, 776 A.2d 1143 (2001) (appeal withdrawn October 18, 2001), a case in which no actual agency relationship was established
between the defendant and the tortfeasor, the Appellate Court referred to the "doctrine of agency by estoppel, or apparent authority. ..." (Emphasis
added; internal quotation marks omitted.) Similarly, in L & V Contractors, LLC v. Heritage Warranty Ins. Risk Retention Group, Inc., supra, 136
Conn.App. at 669, 47 A.3d 887, the Appellate Court concluded that there was no actual agency relationship, but then referred to the plainti�'s claim
under the doctrine of "apparent authority." (Emphasis added.) See also City Bank of New Haven v. Throp, 78 Conn. 211, 217, 61 A. 428 (1905) (in contract
case, "[w]hether the subject is treated as an agency by estoppel or as one of apparent or ostensible authority, the principle is the same, and the law is
well settled" [emphasis added]).  Thus, the cases assume that the same policy considerations underlie both doctrines.

Moreover, the Restatement (Third) of Agency now sets forth a single doctrine that expressly applies both to actual agents and to apparent agents. 1
Restatement (Third), Agency § 2.03 (2006). That Restatement (Third) provides: "Apparent authority is the power held by an agent or other actor to
a�ect a principal's legal relations with third parties when a third party reasonably believes the actor has authority to act on behalf of the principal and
that belief is traceable to the principal's manifestations."(Emphasis added.) Id.; see also id., comment (a), p. 113 ("[t]he de�nition in this section does
not

[141 A.3d 761]

presuppose the present or prior existence of an agency relationship"); id., comment (b), p. 114 ("The doctrine stated in this section applies to agents and
other actors who purport to act as agents on a principal's behalf. The doctrine also applies to the `apparent authority' of actors who are agents but
whose actions exceed their actual authority. Many judicial opinions use the terms `apparent agency' and `apparent authority' interchangeably."
[Emphasis added.]); 2 Restatement (Third), Agency § 7.08 (2006) (providing that principal is vicariously liable for tort committed by person with
apparent authority as de�ned by § 2.03).

Indeed, Middlesex has not identi�ed a single case from any other jurisdiction in which the court has recognized the applicability of the doctrine of
apparent authority in tort actions, but has refused to recognize the doctrine of apparent agency, and we decline to follow such a course here. As this
court stated more than 100 years ago in the context of a contract case, regardless of whether there is an actual agency relationship between the
defendant and the direct tortfeasor or only an apparent agency, if the defendant "has justi�ed the belief of a third party that the person assuming to be
his agent was authorized to do what was done, it is no answer for [the defendant] to say that no authority had been given, or that it did not reach so far,
and that the third party had acted upon a mistaken conclusion.... If a loss is to be borne, the author of the error must bear it." (Internal quotation marks
omitted.) City Bank of New Haven v. Throp, supra, 78 Conn. at 217, 61 A. 428; see also Alvarez v. New Haven Register, Inc., 249 Conn. 709, 720, 735 A.2d
306 (1999) ("The rules of vicarious liability ... respond to a speci�c need in the law of torts: how to fully compensate an injury caused by the act of a
single tortfeasor. Upon a showing of agency, vicarious liability increases the likelihood that an injury will be compensated, by providing two funds from
which a plainti� may recover. If the ultimately responsible agent is unavailable or lacks the ability to pay, the innocent victim has recourse against the
principal." [Emphasis omitted; internal quotation marks omitted.]); Mendillo v. Board of Education, 246 Conn. 456, 482, 717 A.2d 1177 (1998) ("the
fundamental policy purposes of the tort compensation system [are] compensation of innocent parties, shifting the loss to responsible parties or
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distributing it among appropriate entities, and deterrence of wrongful conduct"), overruled on other grounds by Campos v. Coleman, 319 Conn. 36, 57,
123 A.3d 854 (2015). "Whether the subject is treated as an agency by estoppel or as one of apparent or ostensible authority, the principle is the same, and
the law is well settled." City Bank of New Haven v. Throp, supra, at 217, 61 A. 428; see also Baptist Memorial Hospital System v. Sampson, 969 S.W.2d
945, 948 n. 2 (Tex.1998) ("[r]egardless of the term used, the purpose of the [various doctrines under which a principal who has held out a person as an
agent may be held vicariously liable for the person's negligence] is to prevent injustice and protect those who have been misled"). Accordingly, we
conclude that both the doctrine of apparent authority and the doctrine of apparent agency may be applied in tort actions.

Middlesex claims, however, that a principal should not be held liable for the negligence of a person who was not an actual agent under the doctrine of
apparent agency because "[a] necessary element of demonstrating that there is a principal and agent relationship is to show that the principal is in
control." L & V Contractors, LLC v. Heritage Warranty Ins. Risk

[141 A.3d 762]

Retention Group, Inc., supra, 136 Conn. App. at 668, 47 A.3d 887; see also Tianti v. William Raveis Real Estate Inc., 231 Conn. 690, 696-97, 651 A.2d 1286
(1995) ("[i]t has long been established that [t]he fundamental distinction between an employee and an independent contractor depends upon the
existence or nonexistence of the right to control the means and methods of work" [internal quotation marks omitted]). Middlesex contends that it
would be unfair to hold an entity responsible for conduct that it had no ability to prevent. Middlesex does not dispute, however, that a principal may be
held liable under the doctrine of apparent authority for the acts of an actual agent who is acting beyond his or her authority, i.e., who is not acting under
the control of the principal, when the principal's conduct has led the plainti� reasonably to believe that the agent was acting within his or her authority
and the plainti� has detrimentally relied on that belief. We see no reason why a di�erent rule should apply when the principal lacks control over an
apparent agent. See D. Janulis & A. Hornstein, "Damned If You Do, Damned If You Don't: Hospitals' Liability For Physicians' Malpractice," 64 Neb.
L.Rev. 689, 702 (1985) (requiring plainti� to prove that principal controlled apparent agent in order to establish apparent agency blurs theories of
respondeat superior and apparent agency).

Middlesex also contends that, even if the doctrine of apparent agency may be applied in tort actions, "[a] hospital cannot practice medicine and
therefore cannot be held directly liable for any acts or omissions that constitute medical functions." Reed v. Granbury Hospital Corp., 117 S.W.3d 404,
415 (Tex.App.2003); id. (when decision that resulted in plainti�'s injury "was one that only a physician could have made," hospital employer could not
be held liable for it); see also Browning v. Burt, 66 Ohio St.3d 544, 556, 613 N.E.2d 993 (1993) ("[a] hospital does not practice medicine and is incapable
of committing malpractice"). We again disagree. First, it appears that, to the extent that Reed stands for the proposition that a hospital cannot be held
liable for the medical malpractice of its agents and employees, that case is inconsistent with the decision of the Texas Supreme Court in Baptist
Memorial Hospital System v. Sampson, supra, 969 S.W.2d at 948; see id. ("[h]ospitals are subject to the principles of agency law which apply to others ...
[therefore] a hospital may be vicariously liable for the medical malpractice of independent contractor physicians when plainti�s can establish the
elements of ostensible agency" [citations omitted; internal quotation marks omitted]); and Browning held only that hospitals cannot commit medical
malpractice directly, not that they cannot be held vicariously liable for the medical malpractice of their agents, employees and apparent agents. See
Comer v. Risko, 106 Ohio St.3d 185, 187, 833 N.E.2d 712 (2005) (hospital may be held liable for torts of employees under doctrine of respondeat superior
and for torts of apparent agents under doctrine of agency by estoppel).

Second, regardless of the rule in Texas and Ohio, it has never been the rule in this state that hospitals cannot be held vicariously liable for the medical
malpractice of their agents and employees.  To the contrary, this court, the Appellate Court and the Superior Courts have consistently

[141 A.3d 763]

assumed that the doctrine of respondeat superior may be applied to hold hospitals vicariously liable for the medical malpractice of their agents and
employees.  Because a hospital may be held vicariously liable for the medical malpractice of its agents and employees under the doctrine of respondeat
superior, it may also be held vicariously liable under the doctrine of apparent agency.

We next address Middlesex' claim that, even if hospitals may be held liable for the negligence of their agents and employees under the doctrine of
apparent agency, the plainti� in the present case cannot prevail on her claim because she has not established a genuine issue of material fact as to each
element of the doctrine. Speci�cally, Middlesex contends that the plainti� is required to, and cannot, prove that she detrimentally relied on Middlesex'
representations that Aranow was its agent or employee. Cf. Menzie v. Windham Community Memorial Hospital, 774 F.Supp. 91, 97 (D.Conn.1991)
(observing that application of doctrine of apparent authority to tort action is "rife with

[141 A.3d 764]

[141 A.3d 765]

speculation, suggesting the need for a more de�nitive reading of Connecticut laws," but concluding that plainti� failed to demonstrate genuine issue of
material fact as to whether doctrine applied because he presented no evidence of reliance), vacated on other grounds, United States Court of Appeals,
Docket No. 92-7350, 1993 WL 13754826 (2d Cir. February 8, 1993). The plainti� contends that, to the contrary, our cases have consistently held that all
that is required to establish apparent agency  is proof: "(1) that the principal held the agent out to the public as possessing su�cient authority to
embrace the particular act in question, or knowingly permitted him to act has having such authority; and (2) that the person dealing with the agent
knew of the facts and acting in good faith had reason to believe, and did believe, that the agent possessed the necessary authority." (Internal quotation
marks omitted.) Fireman's Fund Indemnity Co. v. Longshore Beach & Country Club, Inc., supra, 127 Conn. at 497, 18 A.2d 347; see also Beckenstein v.
Potter & Carrier, Inc., 191 Conn. 120, 140-41, 464 A.2d 6 (1983) ("Apparent authority ... must be determined by the acts of the principal rather than by the
acts of the agent.... Furthermore, the party seeking to impose liability upon the principal must demonstrate that it acted in good faith based upon the
actions or inadvertences of the principal." [Citations omitted; internal quotation marks omitted.]).  At oral argument before this court, the plainti�
further contended that there is a di�erence between the doctrine of apparent agency, on which she relies, and the doctrine of agency by estoppel, and
that only agency by estoppel requires proof of detrimental reliance.  Thus, the plainti� contends, all that she is required to prove to establish apparent
agency is that Middlesex held out Aranow as its employee or agent and that she actually, reasonably, and in good faith believed that to be the case.

Although we agree with the plainti� that our cases involving the doctrine of apparent agency have not required a showing of detrimental reliance, we
note that all of the cases except Fireman's Fund Indemnity Co. involved contract actions, and Fireman's Fund Indemnity Co. adopted its standard from
cases involving contract actions. It may be that proof of detrimental reliance has not been required to establish apparent agency in contract actions
because such reliance is generally implicit in the conduct at issue.  No such presumption of reliance arises in tort actions pursuant to the doctrine of
apparent agency. See Fernander v. Thigpen, 278 S.C. 140, 148, 293 S.E.2d 424 (1982) ("[i]n the ordinary personal injury case the injured person does not
rely upon authority of any kind in getting hurt"); D. Janulis & A. Hornstein, supra, at 64 Neb. L.Rev. 697 ("the required change of position suggests that
the estoppel doctrine will generally be inapplicable in the typical personal injury case"), citing Stewart v. Midani, 525 F.Supp. 843, 851 (N.D.Ga.1981);
Stewart v. Midani, supra, at 851 ("it cannot reasonably be contended that a motorist would be more likely to wish to collide with a truck bearing the
insignia of [Texaco] than with one bearing any other insignia") Accordingly we believe that it is appropriate for us to consider as a matter of �rst
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insignia of [Texaco] than with one bearing any other insignia").  Accordingly, we believe that it is appropriate for us to consider as a matter of �rst
impression whether the Fireman's Fund Indemnity Co. standard, which derives from contract actions, should apply in tort actions or, instead, proof of
detrimental reliance is a required element of the doctrine of apparent agency in such cases.

Unfortunately, as our inconsistent use of terminology in these contract cases suggests, this area of the law is rife with confusion. As one commentator
has observed, "[a]lthough the doctrine of apparent agency [as applied in tort actions] is steeped in principles of estoppel, apparent agency and estoppel
to deny agency are not theoretically identical. In practice, however, commentators and courts often use these terms as if they were interchangeable,
causing confusion and possible misapplication of the law." (Footnotes omitted; internal quotation marks omitted.) D. Janulis & A. Hornstein, supra, at
64 Neb. L.Rev. 696. Indeed, having reviewed the relevant case law; see footnote 26 of this opinion; we are compelled to agree with these commentators
that "it is di�cult at times to discern whether a court is basing its �nding of liability on estoppel, apparent agency, or on respondeat

[141 A.3d 766]

superior. It may be nigh impossible to decide which theory of agency a court is using to impose liability even when it discusses its rationale at length." D.
Janulis & A. Hornstein, supra, at 697.

The relevant portions of the various Restatements do not clarify the issue. See 1 Restatement (Second), Agency § 8 (1958);  id., § 8B;  id., § 267;  1
Restatement (Third), supra, § 2.03;  2 Restatement (Third), supra, § 7.08;  2 Restatement (Second), Torts § 429 (1965).  Indeed, the con�icting
terminology and standards set forth in these authorities, and the lack of clarity as to whether the provisions that are not tort speci�c were intended to or
logically may be applied in tort actions, appear to be the source of much of the confusion in the cases applying the doctrine of apparent agency in that
context. See footnote 26 of this opinion.

Nevertheless, although their doctrinal underpinnings are not entirely clear, we ultimately are persuaded by the cases that have concluded that, under
certain circumstances, proof of detrimental reliance is not required to establish an apparent agency in tort actions. Speci�cally, many courts, especially
in cases seeking to hold a hospital vicariously liable for a physician's malpractice, have concluded that an apparent agency is established when the
plainti� proves that he or she looked to the principal to provide services and the principal, not the plainti�, selected the speci�c person who actually
provided the services and

[141 A.3d 767]

[141 A.3d 768]

caused the plainti�'s injury.  These courts have not required the plainti� to
[141 A.3d 769]

establish detrimental reliance on the principal's representations that the tortfeasor was the principal's agent or employee, i.e., that the plainti� would
not have accepted the tortfeasor's services if the plainti� had known that the tortfeasor was not the principal's agent. Indeed, many cases have held that
the plainti� is not even required to present a�rmative evidence that he or she actually and reasonably believed that the tortfeasor was the principal's
agent or employee. Rather, the cases appear to hold that such belief may be presumed from the fact that the plainti� chose the principal and the
principal chose the speci�c person who provided the services,  and the fact the principal was the actual cause of the relationship between the plainti�
and the tortfeasor that resulted in injury is su�cient justi�cation to apply the doctrine. See, e.g., Sword v. NKC Hospitals, Inc., 714 N.E.2d 142, 152
(Ind.1999) ("if the hospital has failed to give meaningful notice [that the provider of care was an independent contractor], if the patient has no special
knowledge regarding the arrangement the hospital has made with its physicians, and if there is no reason that the patient should have known of these
employment relationships, then reliance is presumed").

We �nd these cases persuasive for a number of reasons. First, cases in which the plainti� accepted a principal's o�er of services and the principal then
chose the speci�c person who would provide the services have contractual overtones, and detrimental reliance is implicit in a contractual relationship.
See 1 Restatement (Second), Torts, supra, § 8, comment (d), p. 33 ("it is not irrational to hold that merely entering into a contract is a change of position
which would enable the third person to bring an action against the principal" for negligence of independent contractor employed by principal). Second,
when an entity has held itself out as providing certain services to the public — and, indeed, may have made great e�orts to persuade members of the
public to avail themselves of those services, and bene�ted from doing so  — and has selected the speci�c individual who will provide

[141 A.3d 770]

those services to particular members of the public, we do not believe that it is unfair to hold that entity liable for the individual's negligence. Third, and
relatedly, holding principals liable under these circumstances is consistent with the fundamental purposes of the tort compensation system of deterring
wrongful conduct and shifting the blame to the party who is in the best position to prevent the injury.  See Mendillo v. Board of Education, supra, 246
Conn. at 482, 717 A.2d 1177; see also Kashishian v. Port, 167 Wis.2d 24, 45, 481 N.W.2d 277 (1992) (The court determined that holding a hospital liable
under these circumstances "provides a stronger incentive to the hospital to monitor and control physicians. This will result in higher quality medical
care since the hospital is in the best position to enforce strict adherence to policies regarding patient safety ....").

We further conclude, however, that, when the plainti� selected the speci�c person who provided the services and caused the injury on the basis of the
plainti�'s knowledge of the person's skills and reputation, the plainti� must demonstrate an actual and reasonable belief in the principal's
representations that the person was its agent, and also detrimental reliance on those representations to establish apparent agency. See Orlando
Executive Park, Inc. v. Robbins, 433 So.2d 491, 494 (Fla. 1983) (elements of apparent agency in tort action are: "[1] a representation by the principal; [2]
reliance on that representation by a third person; and [3] a change of position by the third person in reliance upon such representation to his detriment"
[internal quotation marks omitted]); Deal v. North Carolina State University, 114 N.C. App. 643, 647, 442 S.E.2d 360 (1994) ("[t]he common thread in the
[tort] cases upholding the assertion of apparent agency is the plainti�'s desire to deal with the estopped party for some particular reason and the
plainti� acting because he believed he was dealing with the estopped party's agent" [internal quotation marks omitted]); Watkins v. Mobil Oil Corp., 291
S.C. 62, 67, 352 S.E.2d 284 (App. 1986) (To prove apparent agency in a tort action, "it is not enough simply to prove that the

[141 A.3d 771]

purported principal by either a�rmative conduct or conscious and voluntary inaction has represented another to be his agent or servant. A party must
also prove reliance upon the representation and a change of position to his detriment in reliance on the representation."); 1 Restatement (Second),
Agency, supra, § 267 ("[o]ne who represents that another is his servant or other agent and thereby causes a third person justi�ably to rely upon the care
or skill of such apparent agent is subject to liability to the third person for harm caused by the lack of care or skill of the one appearing to be a servant or
other agent as if he were such"). It would make little sense to hold a principal vicariously liable for the negligence of a person who was not an agent or
an employee of the principal when the plainti� would have dealt with the apparent agent regardless of the principal's representations.

Accordingly, we adopt the following alternative standards for establishing apparent agency in tort cases. First, the plainti� may establish apparent
agency by proving that: (1) the principal held itself out as providing certain services; (2) the plainti� selected the principal on the basis of its
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representations; and (3) the plainti� relied on the principal to select the speci�c person who performed the services that resulted in the harm
complained of by the plainti�. Second, the plainti� may establish apparent agency in a tort action by proving the traditional elements of the doctrine of
apparent agency, as set forth in our cases involving contract claims, plus detrimental reliance. Speci�cally, the plainti� may prevail by establishing
that: (1) the principal held the apparent agent or employee out to the public as possessing the authority to engage in the conduct at issue, or knowingly
permitted the apparent agent or employee to act as having such authority; (2) the plainti� knew of these acts by the principal, and actually and
reasonably believed that the agent or employee or apparent agent or employee possessed the necessary authority; see Fireman's Fund Indemnity Co. v.
Longshore Beach & Country Club, Inc., supra, 127 Conn. at 496-97, 18 A.2d 347; and (3) the plainti� detrimentally relied on the principal's acts, i.e., the
plainti� would not have dealt with the tortfeasor if the plainti� had known that the tortfeasor was not the principal's agent or employee. We emphasize
that this standard is narrow, and we anticipate that it will be only in the rare tort action that the plainti� will be able to establish the elements of
apparent agency by proving detrimental reliance. See Fernander v. Thigpen, supra, 278 S.C. at 148, 293 S.E.2d 424 ("[i]n the ordinary personal injury
case the injured person does not rely upon authority of any kind in getting hurt"); D. Janulis & A. Hornstein, supra, at 64 Neb. L.Rev. 697 ("the required
change of position suggests that the estoppel doctrine will generally be inapplicable in the typical personal injury case"), citing Stewart v. Midani,
supra, 525 F.Supp. at 851; Stewart v. Midani, supra, at 851 ("it cannot reasonably be contended that a motorist would be more likely to wish to collide
with a truck bearing the insignia of [Texaco] than with one bearing any other insignia").

There is no real dispute that the plainti� in the present case cannot meet the �rst standard, and Middlesex claims that the plainti� has not established
detrimental reliance on its representations. Because we have adopted the detrimental reliance standard for the �rst time in this opinion, however, we
believe that fairness requires us to remand the case to the trial court so that the plainti� may have an opportunity to present evidence that she
detrimentally relied on her belief that Aranow was Middlesex' agent or employee. We emphasize that, to meet this burden, the plainti�

[141 A.3d 772]

must set forth facts and evidence capable of raising a reasonable inference that she would not have allowed Aranow to perform the surgery if she had
known that he was not Middlesex' agent or employee.

The judgment of the Appellate Court is reversed and the case is remanded to that court with direction to remand the case to the trial court for further
proceedings in accordance with this opinion.

In this opinion PALMER, McDONALD and VERTEFEUILLE, Js., concurred.

ZARELLA, J., with whom ESPINOSA and ROBINSON, Js., join, dissenting.

In elementary school history, we are all taught that the legislature makes the law, the judiciary interprets the law, and the executive enforces the law.
Those who are learned in the law, however, understand that this is an oversimpli�cation of our constitutional order. Since before the founding, judges
in England, from whom the judiciary takes many of its traditions, and this country, acting as stewards of the common law, have engaged in lawmaking.
As such, judges, not legislators, at least in the early years of our republic, tended to the development of the law in such areas as property, contract, and
tort. Thus, a disconnect exists between our elementary understanding of the separation and delegation of the powers and duties of government, on the
one hand, and the actual allocation of work among the branches, on the other. In addition, there is a small area over which both the judiciary and the
legislature have the authority to enact policy. In the beginning, such dual authority was relatively unproblematic. Legislatures largely dealt with public
law, and the courts tended to private law. See, e.g., D. Farber & P. Frickey, "In the Shadow of the Legislature: The Common Law in the Age of the New
Public Law," 89 Mich. L.Rev. 875, 876 (1991). In the age of the regulatory state and statutory proliferation, however, the legislature has become
increasingly involved with private law; see, e.g., General Statutes § 30-102 (abrogating common-law negligence cause of action against purveyors of
alcohol for injuries caused by intoxicated persons); General Statutes § 52-557d (abolishing common-law defense of charitable immunity); General
Statutes § 52-572h (b), (c) and (l) (eliminating, in certain cases, doctrine of contributory negligence, providing for proportionate, rather than joint and
several, liability in cases involving multiple tortfeasors, and abolishing doctrines of last clear chance and assumption of risk); raising this pragmatic
question: What is the role of the common-law judge in the era of the ever engaged legislature? The present case brings this question to the forefront.

Before I reach that question, however, I must attend to a preliminary matter. The plainti� in the present case, Lisa J. Cefaratti, claims that the Appellate
Court incorrectly concluded that the doctrine of apparent agency does not extend to tort actions, thereby preventing her from holding the defendant
Middlesex Hospital (hospital) vicariously liable for the alleged negligence of the named defendant, Jonathan S. Aranow, a surgeon who is not an
employee of the hospital but who has privileges to and does perform surgeries at the hospital. The plainti� argues that such conclusion is contrary to
our holdings in Fireman's Fund Indemnity Co. v. Longshore Beach & Country Club, Inc., 127 Conn. 493, 496-97, 18 A.2d 347 (1941), which, she contends,
recognized that the apparent agency doctrine is applicable to tort actions, and Hanson v. Transportation General, Inc., 245 Conn. 613, 617 n. 5, 716 A.2d
857 (1998), which, she argues, implicitly a�rmed the doctrine's availability in tort cases. In response to the hospital's

[141 A.3d 773]

argument that this court has extended apparent authority to tort actions but has not, and should not, extend apparent agency to such cases, the plainti�
contends that this court's jurisprudence does not distinguish between the two doctrines.

I need not decide whether our case law recognizes a di�erence between apparent agency and apparent authority or, if it does, whether such distinction
provides a principled reason for applying one doctrine to tort actions but not the other. Instead, I conclude that this court has never decided whether
either doctrine should be available to plainti�s seeking to hold individuals or entities vicariously liable for the tortious conduct of another. I must,
therefore, consider that question as a matter of �rst impression.

In Fireman's Fund Indemnity Co., the plainti� insurer brought a subrogation action against the defendant country club (club), among others, to recover
for amounts the insurer had paid to its insured for damages caused to the insured's vehicle by an employee of the club. Fireman's Fund Indemnity Co. v.
Longshore Beach & Country Club, Inc., supra, 127 Conn. at 493-94, 18 A.2d 347. The insurer claimed, among other things, that the club's employee was
acting within his implied or apparent authority and, therefore, that the club could be held liable for the employee's negligence. See id., at 496, 18 A.2d
347. In addressing the insurer's argument, this court did not decide, or even discuss, whether the club could be held vicariously liable for the negligence
of the employee under a theory of apparent authority. Instead, relying on two contract cases, namely, Quint v. O'Connell, 89 Conn. 353, 94 A. 288 (1915),
and Zazzaro v. Universal Motors, Inc., 124 Conn. 105, 197 A. 884 (1938), the court in Fireman's Fund Indemnity Co. merely concluded that the insurer
had not established that the employee was, in fact, acting within his apparent authority. Fireman's Fund Indemnity Co. v. Longshore Beach & Country
Club, Inc., supra, at 496-97, 18 A.2d 347. The plainti� claims that implicit in this holding is that the doctrines of apparent authority and apparent
agency do apply to tort actions because, in the plainti�'s view, we would not have decided whether the employee had acted within his apparent
authority if the doctrine did not apply.
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In a similar vein, and despite its acknowledgment that the court in Fireman's Fund Indemnity Co. "did not expressly analyze the issue," the majority in
the present case concludes that Fireman's Fund Indemnity Co. applied the doctrine of apparent authority to tort actions. The majority reasons that the
there is no language in Fireman's Fund Indemnity Co. to suggest that the court was simply assuming, without deciding, that the club could be held
vicariously liable for the employee's negligence under that doctrine. In addition, the court in Hanson, the majority and the plainti� argue, recognized
Fireman's Fund Indemnity Co. as applying apparent authority in tort actions. Finally, the majority cites the hospital's acknowledgment that Fireman's
Fund Indemnity Co. extended the doctrine of apparent authority to tort actions.

I respectfully disagree with the plainti�'s and the majority's reading of Fireman's Fund Indemnity Co., and their rationales for such a reading. First, I
doubt that this court adopted a liability expanding doctrine without some consideration and discussion. Generally, this court weighs the relevant policy
considerations when deciding whether to expand or limit tort liability by adopting new doctrines or creating new causes of action. See, e.g., Campos v.
Coleman, 319 Conn. 36, 57, 123 A.3d 854 (2015) (recognizing new cause of

[141 A.3d 774]

[141 A.3d 775]

action for loss of parental consortium after evaluating relevant public policy factors and concluding that factors weigh in favor of recognizing such
claim); Sic v. Nunan, 307 Conn. 399, 401, 412, 54 A.3d 553 (2012) (declining to recognize duty of driver to position wheels of vehicle straight while
waiting to make left turn, noting that there were no "public policy concerns that would justify the imposition of new liability"); Craig v. Driscoll, 262
Conn. 312, 328-29, 813 A.2d 1003 (2003) (recognizing "a common-law negligence action for injuries caused by an intoxicated adult patron against
purveyors of alcoholic liquor" because such action would supplement and further state's public policy goals as expressed through enactment of Dram
Shop Act); Hamon v. Digliani, 148 Conn. 710, 716-18, 174 A.2d 294 (1961) (abolishing privity of contract requirement in breach of warranty cases,
thereby laying foundation for strict product liability, noting that other jurisdictions have done so "on [the basis of] the public policy of protecting an
innocent buyer from harm," and observing change in how products are delivered from manufacture to end consumer). In the absence of any indication
that the court in Fireman's Fund Indemnity Co. gave any thought to the policy considerations implicated by a decision to extend liability to purported
principals by adopting the doctrine of apparent authority in tort actions, I will not so readily assume that it did. Second, neither the plainti� insurer nor
the defendant club in Fireman's Fund Indemnity Co. briefed the issue of whether apparent authority should apply in tort actions;  see generally
Fireman's Fund Indemnity Co. v. Longshore Beach & Country Club, Inc., Conn. Supreme Court Records & Briefs, December Term, 1940, Pt. 1, Plainti�'s
and Defendants' Briefs; and it is the policy of this court to refrain from addressing issues not raised by the parties. See, e.g., Blumberg Associates
Worldwide, Inc. v. Brown & Brown of Connecticut, Inc., 311 Conn. 123, 142, 84 A.3d 840 (2014) ("It is well settled that [o]ur case law and rules of practice
generally limit [an appellate] court's review to issues that are distinctly raised at trial.... [O]nly in [the] most exceptional circumstances can and will this
court consider a claim, constitutional or otherwise, that has not been raised and decided in the trial court." [Citations omitted; internal quotation marks
omitted.]); see also id., at 128, 84 A.3d 840 (holding, "with respect to the propriety of a reviewing court raising and deciding an issue that the parties
themselves have not raised, that the reviewing court [1] must do so when that issue implicates the court's subject matter jurisdiction, and [2] has the
discretion to do so if [a] exceptional circumstances exist that would justify review of such an issue if raised by a party, [b] the parties are given an
opportunity to be heard on the issue, and [c] there is no unfair prejudice to the party against whom the issue is to be decided"). Third, it is not
uncommon for this court to avoid answering legal questions that do not a�ect the outcome of a case. See, e.g., State v. Bacon Construction Co., 300
Conn. 476, 480, 482, 15 A.3d 147 (2011) (assuming without deciding that Convalescent Center of Bloom�eld, Inc. v. Dept. of Income Maintenance, 208
Conn. 187, 194-95, 544 A.2d 604 [(1988)], which allows immediate appeal from denial of collateral estoppel defense in context of administrative
proceedings, should not be overruled because that case did not extend to prejudgment remedy proceeding). Thus, the plainti� assumes too much in her
assertion that the court in Fireman's Fund Indemnity Co. must have decided that the doctrine of apparent authority applies in tort cases because it
decided that the plainti� insurer had not established that the employee was acting within his apparent authority. Fourth, this court's cursory statement
in Hanson, in a parenthetical in a footnote, that Fireman's Fund Indemnity Co. "appl[ied] similar [actual, implied, or apparent] agency principles in [a]
tort action"; Hanson v. Transportation General, Inc., supra, 245 Conn. at 617 n. 5, 716 A.2d 857; does not transform Fireman's Fund Indemnity Co. into
something it is not. As I have already explained, the court in Fireman's Fund Indemnity Co. merely decided that the plainti� insurer had not established,
as a factual matter, that the club employee was acting within his apparent authority. Fireman's Fund Indemnity Co. v. Longshore Beach & Country Club,
Inc., supra, 127 Conn. at 496-97, 18 A.2d 347. It did not decide to apply that doctrine in a tort action. See id. Finally, we are not con�ned by the parties'
mistaken readings of our case law, and, therefore, I �nd it irrelevant that the hospital in the present case also reads Fireman's Fund Indemnity Co. to
hold that the doctrine of apparent authority applies in tort actions.

Because Fireman's Fund Indemnity Co. does not apply the doctrine of apparent authority or apparent agency to tort actions, this court must decide in
the present case, as a matter of �rst impression, whether such doctrine should be available to tort plainti�s. Thus, I return to the question that I
previously raised: What is the role of a common-law judge in the era of the ever engaged legislature? In this particular case, which involves the
allocation of liability among the di�erent functionaries in a complex and highly regulated industry, I believe it is wise to defer to the legislature to
address this issue in the �rst instance. Of course, I do not dispute that this court has the authority to decide the issue presented, as I have framed it.
Instead, I simply suggest that we should refrain from doing so, as a matter of prudence.

This court has long espoused the principle that the legislature, and not this institution, shall set the policy of the state. See, e.g., Sic v. Nunan, supra, 307
Conn. at 410, 54 A.3d 553 (declining to recognize duty of "drivers to keep their wheels pointed in a particular direction when stopped at an intersection
waiting to turn," in part because "it is undisputed that the legislature, which has the primary responsibility for formulating public policy ... has not seen
�t to enact any statutes requiring [such conduct]" [citation omitted; internal quotation marks omitted]); see also General Motors Corp. v. Mulquin, 134
Conn. 118, 132, 55 A.2d 732 (1947) ("it is for the legislature, which is the arbiter of public policy, to determine what [public policy] shall be"); New Haven
Metal & Heating Supply Co. v. Danaher, 128 Conn. 213, 222, 21 A.2d 383 (1941) ("the legislature determines the public policy of the state"); State v.
Gilletto, 98 Conn. 702, 714, 120 A. 567 (1923) ("[t]he legislature is the arbiter of public policy"). I acknowledge, as I must, that many of these cases
involved statutory law rather than the common law and, therefore, are di�erent from the present case, which falls within the common-law sphere of
torts. Nevertheless, we have also recognized, in a slightly di�erent context, that "[i]t is not

[141 A.3d 776]

the role of this court to strike precise balances among the �uctuating interests of competing private groups"; Cologne v. Westfarms Associates, 192
Conn. 48, 65, 469 A.2d 1201 (1984); such as, on the one hand, people who are similarly situated to the plainti� in the present case and, on the other
hand, hospitals and other health-care institutions. "That function has traditionally been performed by the legislature, which has far greater
competence and �exibility to deal with the myriad complications [that] may arise from" the assignment of liability. Id.

Striking a balance between competing private interests and public policy considerations undoubtedly has been a function of the Legislative Branch due
to its institutional aptitude to address such issues. There are a variety of questions that arise in the context of considering whether to expand liability
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and, relatedly, who should bear the burden for such liability. For example, in the present case, in determining whether hospitals should be vicariously
liable for the malpractice of non-employee physicians and surgeons, a policy maker might desire a comprehensive understanding of general sta�ng
arrangements at area hospitals, gather data regarding the number and outcomes of malpractice actions, and query the current remedies available to
malpractice victims and the inadequacy, if any, of such remedies. Prior to making a determination, the decision maker might also consider General
Statutes § 20-11b (a), which requires certain medical providers to maintain minimum liability insurance, and collect cases, if any exist, in which such
minimum coverage was insu�cient to adequately compensate patients who had been victims of medical malpractice.  Additional factors ripe for
consideration are (1) the impact such expansion of liability has had in other jurisdictions, on both hospital �nancing and medical malpractice actions,
and (2) the myriad regulations that currently govern the healthcare industry and health-care providers. Through public hearings, the legislature can
collect data and receive testimony in regard to such matters from industry leaders and a�ected members of society, including the plainti�'s bar. The
legislature may also consult outside experts and elicit input from state regulators. Moreover, the legislature can enact comprehensive reform,
establishing the boundaries of liability and providing predictability to health-care institutions and their insurers. Finally, determining who should bear
the burden for harm caused by medical malpractice is a value judgment, and the legislature, as an elected body, may be held accountable if the allocation
it makes is not in line with societal values.

In contrast, the Judicial Branch is ill equipped to methodically address questions of liability expansion with potentially far-reaching societal
consequences. In answering such a question, courts are limited to the record created and the evidence introduced by the parties. See, e.g., West Farms
Mall, LLC v. West Hartford, 279 Conn. 1, 27, 901 A.2d 649 (2006) (observing that appellate "review is limited to matters in the record"). Moreover,
courts, unlike the legislature, are not free to consult out-side sources and to collect their own data. Instead, they are con�ned by rules of judicial
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notice. See, e.g., Moore v. Moore, 173 Conn. 120, 121-22, 376 A.2d 1085 (1977) ("[o]ur own cases have attempted to draw a line between matters
susceptible of explanation or contradiction, of which notice should not be taken without giving the a�ected party an opportunity to be heard... and
matters of established fact, the accuracy of which cannot be questioned... which may be judicially noticed without a�ording a hearing" [citations
omitted]). In addition, courts are limited to deciding the cases and questions before them. Consequently, they develop policy on an ad hoc basis and on
the basis of the facts presented in each case, which creates uncertainty. The present case provides an example. Despite holding that hospitals, in some
cases, may be vicariously liable for the negligence of nonemployee physicians and surgeons, the majority does not decide whether an exception for such
liability should exist when the hospital informs patients that certain physicians or surgeons are not employed by the hospital. See footnote 27 of the
majority opinion. Instead, the majority simply states that that question is not before the court in this case, and, therefore, it must be left for another
day. Id. Finally, members of this court, unlike the elected bodies of government, cannot be held accountable for the value judgments they reach.

Additionally, deference to the legislature seems to be a particularly prudent course of action in the present case because hospitals are highly regulated
institutions within a highly regulated industry. Hospitals are subject to certi�cate of need requirements, limiting their ability, for example, to purchase
certain equipment or to add and discontinue certain services without �rst receiving approval from the Department of Public Health. See General
Statutes § 19a-638 (a). In addition, hospitals are licensed by the Department of Public Health and must comply with regulations regarding, among other
things, physical plant, medical sta�ng, medical records, and emergency planning. See, e.g., Regs., Conn. State Agencies §§ 19-13-D3, 19-13-D4a and
19-13-D5. As a payor of health-care services, the state also has a large impact on hospital �nancing. See, e.g., General Statutes § 17b-239 (a)(2)
("Medicaid rates paid to acute care and children's hospitals shall be based on diagnosis-related groups established and periodically rebased by the
Commissioner of Social Services"). Due to the complex regulatory scheme governing health-care facilities, it is my view that this court should not
disturb the careful balance that the legislature has achieved by exposing hospitals to vicarious liability for injuries caused by nonemployees. Instead, I
would defer to the judgment of the legislature.

In sum, the arrival of any new era is necessarily accompanied by the end of another. Thus, the modern age of growing complexity and rapid change, in
my view, brings to an end the period in which this court should make sweeping, common-law jurisprudential changes.  Instead, the legislature, which
has become ever engaged in the common-law sphere, is institutionally better equipped to continue the development of the common law. Moreover, the
legislature, an elected body with public processes, is designed to re�ect the morality and experience of our time. Law giving by the legislature is more
democratic, and it also is less likely to do serious
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harm. Accordingly, I conclude that this court should refrain from recognizing the doctrine of apparent agency in tort actions and, instead, defer to the
judgment of the legislature regarding whether hospitals should be subject to vicarious liability for the malpractice of nonemployee health-care
providers. Therefore, I respectfully dissent.

F o o t N o t e s

1. The plainti� alleged that Shoreline was Aranow's employer and that Shoreline was directly liable to her for its own negligence. Shoreline has admitted
that Aranow is its employee and the claim against Shoreline is not at issue in this appeal.

2. Middlesex also claimed in its motion for summary judgment that both the direct and the derivative claims against it were barred by the statute of
limitations. Aranow and Shoreline subsequently �led a joint motion for summary judgment raising the same claim. The trial court concluded that the
direct claims against Aranow and Middlesex were barred by the statute of limitations and, therefore, the derivative claims against Middlesex and
Shoreline were also barred. The plainti� appealed from the trial court's ruling with respect to her claims against Aranow and Shoreline and the claim of
vicarious liability against Middlesex to the Appellate Court, which reversed the judgment of the trial court on the ground that there was a genuine issue
of material fact as to whether the statute of limitations had been tolled by the continuing course of treatment doctrine. Cefaratti v. Aranow, 154
Conn.App. 1, 22, 105 A.3d 265 (2014). We then granted Aranow and Shoreline's petition for certi�cation to appeal from that ruling, limited to the
following issue: "Did the Appellate Court properly apply the `continuing course of treatment' doctrine in determining what constitutes an `identi�able
medical condition' under that doctrine?" Cefaratti v. Aranow, 315 Conn. 919, 919-20, 107 A.3d 960 (2015). In the companion case of Cefaratti v. Aranow,
321 Conn. 637, 138 A.3d 837 (2016), released on the same date as this opinion, we answer that question in the a�rmative.

3. The following exchange took place between Aranow's attorney and the plainti� at the plainti�'s deposition:

Q. Okay, so can you tell me how it came about that you made a decision that you wanted to have gastric bypass surgery? Did some doctor
recommend that to you?

2

3
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A. It was around the time that [the plainti�'s treating physician] said that I was borderline diabetic and I started taking stock of my health very
seriously. My partner's mother had had bariatric surgery and she had a really good result and that's when I decided that that's what I wanted to do.

Q. And do you know who did your partner's mother's surgery?

A. Dr. Aranow.

Q. So is that where you got his name from?

A. That's where I got his name and then I did my own research and I found that he was the best in the state at that time.

Q. And so at that point you made a decision, I think I want to do this procedure?

A. Yes.

Q. And when you did your research, were you just researching doctors who did the procedure or were you actually researching the procedure itself?

A. Both.

4. In support of her opposition to Middlesex' motion for summary judgment, the plainti� provided the trial court with the a�davit of Sarah A. McNeely,
an associate at the law �rm that represented the plainti�, in which McNeely stated that she had visited Middlesex' website and found information that
would support a reasonable belief that Aranow was employed by Middlesex. McNeely printed out the materials and attached them to her a�davit. The
plainti� has pointed to no evidence in the record, however, that would support a �nding that the plainti� saw these materials before undergoing the
surgery.

5. After we granted the plainti�'s petition for certi�cation to appeal, we granted permission to the Connecticut Trial Lawyers Association to �le an
amicus curiae brief in support of the plainti�'s position and to the Connecticut Hospital Association to �le an amicus curiae brief in support of
Middlesex' position.

6. The doctrine of apparent authority expands the authority of an actual agent, while the doctrine of apparent agency creates an agency relationship that
would not otherwise exist. See Miller v. McDonald's Corp., 150 Or.App. 274, 282 n. 4, 945 P.2d 1107 (1997) ("Apparent agency is a distinct concept from
apparent authority. Apparent agency creates an agency relationship that does not otherwise exist, while apparent authority expands the authority of an
actual agent."); see also Crinkley v. Holiday Inns, Inc., 844 F.2d 156, 166 (4th Cir.1988) ("apparent authority presupposes actual agency, and only
operates to extend the scope of an actual agent's authority," while, under doctrine of apparent agency, "no actual agency exists, [but] a party may be
held to be the agent of another on the basis that he has been held out by the other to be so in a way that reasonably induces reliance on the
appearances"); but see Fletcher v. South Peninsula Hospital, 71 P.3d 833, 840-41 (Alaska 2003) (concluding that apparent agency is based on § 429 of
Restatement [Second] of Torts, while apparent authority is based on § 8 of Restatement [Second] of Agency, and, "[e]xcept for apparent authority's
more explicit focus on the principal's conduct, apparent authority and apparent agency are not markedly di�erent theories of liability; in fact, other
courts often use them interchangeably"); Daly v. Aspen Center for Women's Health, Inc., 134 P.3d 450, 454 (Colo.App. 2005) (when plainti� "seeks to
establish vicarious liability for a physical tort, she is asserting apparent agency, not apparent authority"). It is an understatement to say that courts
have been inconsistent in their use of the terminology relating to the doctrines of apparent agency and apparent authority.

7. The court in Fireman's Fund Indemnity Co. derived these principles from two contract cases involving the doctrine of apparent authority. Fireman's
Fund Indemnity Co. v. Longshore Beach & Country Club, Inc., supra, 127 Conn. at 497, 18 A.2d 347, citing Zazzaro v. Universal Motors, Inc., 124 Conn.
105, 111, 197 A. 884 (1938), and Quint v. O'Connell, 89 Conn. 353, 357, 94 A. 288 (1915).

8. See L & V Contractors, LLC v. Heritage Warranty Ins. Risk Retention Group, Inc., supra, 136 Conn.App. at 670, 47 A.3d 887 ("the doctrine of apparent
authority cannot be used to hold a principal liable for the tortious actions of its alleged agent"); Davies v. General Tours, Inc., 63 Conn.App. 17, 31, 774
A.2d 1063 ("the doctrine of agency by estoppel, or apparent authority ... is not a viable ground on which to premise liability against a defendant sued for
the torts of an alleged agent" [internal quotation marks omitted]), cert. granted, 256 Conn. 926, 776 A.2d 1143 (2001) (appeal withdrawn October 18,
2001); Mullen v. Horton, 46 Conn.App. 759, 771-72, 700 A.2d 1377 (1997) (trial court properly had held that defendants in tort action were entitled to
judgment as matter of law on claim pursuant to doctrine of apparent authority because doctrine had never been "used in such a manner" in this state).

9. Speci�cally, the Appellate Court concluded in the present case that Mullen v. Horton, 46 Conn.App. 759, 771, 700 A.2d 1377 (1997), and Davies v.
General Tours, Inc., 63 Conn.App. 17, 31, 774 A.2d 1063, cert. granted, 256 Conn. 926, 776 A.2d 1143 (2001) (appeal withdrawn October 18, 2001), must be
interpreted as having "held that the facts of those cases did not justify the imposition of vicarious liability" under the doctrine of apparent authority,
thereby implying that this court has recognized the doctrine. (Emphasis added.) Cefaratti v. Aranow, supra, 154 Conn.App. at 40-41, 105 A.3d 265; see
also id., at 45, 105 A.3d 265 (a�rming L & V Contractors, LLC, on sole ground that panel of Appellate Court cannot overrule precedent established by
previous panel).

Numerous Superior Court decisions have applied Fireman's Fund Indemnity Co. in tort actions. See Beamon v. Petersen, Superior Court, judicial district
of New Haven, Docket No. CV-10-6010085-S, 2014 WL 1876951 (April 9, 2014) (57 Conn. L. Rptr. 920) ("it is illogical to conclude that Fireman's Fund
[Indemnity Co.] cannot be invoked for the proposition that the doctrine of apparent authority applies to tort liability" [internal quotation marks
omitted]); id., at 923 (citing Superior Court cases that have concluded that L & V Contractors, LLC, is not binding because it con�icts with Fireman's
Fund Indemnity Co.); but see Weiss v. Surgical Associates, P.C., Superior Court, judicial district of Fair�eld, Docket No. CV-11-6022546-S, 2015 WL
3516842 (April 30, 2015) (following L & V Contractors, LLC, and citing other Superior Court cases that have done so).

10. See Baptist Memorial Hospital System v. Sampson, 969 S.W.2d 945, 947 n. 2 (Tex. 1998) ("Many courts use the terms ostensible agency, apparent
agency, apparent authority, and agency by estoppel interchangeably. As a practical matter, there is no distinction among them.... Regardless of the term
used, the purpose of the doctrine is to prevent injustice and protect those who have been misled." [Citations omitted.]); id. (citing cases).

11. We further note that, in Mullen v. Horton, 46 Conn.App. 759, 771, 700 A.2d 1377 (1997), the plainti� sought to hold the defendants liable for the acts
of an employee under the doctrine of "apparent authority," thus using the correct terminology. As we have indicated, the Appellate Court concluded
that "the doctrine of apparent authority has never been used in such a manner." Id., at 772, 700 A.2d 1377. This conclusion could not have been based on
the distinction between apparent authority and apparent agency, however, because, under Fireman's Fund Indemnity Co., the doctrine of apparent
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authority may be applied to hold the tortfeasor's employer vicariously liable.

12. Although hospitals were once exempt from claims of vicarious liability for the medical malpractice of their agents and employees under the doctrine
of charitable immunity; see McDermott v. St. Mary's Hospital Corp., 144 Conn. 417, 422, 133 A.2d 608 (1957); that doctrine has been legislatively
abolished. See General Statutes § 52-557d.

13. See Sherwood v. Danbury Hospital, 278 Conn. 163, 184 n. 19, 896 A.2d 777 (2006) (hospital may be held vicariously liable when employee physician
fails to ful�ll duty of care to patient); Mather v. Gri�n Hospital, 207 Conn. 125, 136, 540 A.2d 666 (1988) ("any negligence the jury ascribed to [a nurse
employed by the defendant hospital] would have been attributable to the hospital under the doctrine of respondeat superior"); see also Wilkins v.
Connecticut Childbirth & Women's Center, 314 Conn. 709, 104 A.3d 671 (2014) ("the plainti� �led this medical malpractice action [against the corporate
defendants] based on alleged negligence on the part of employees or agents of the defendants during the ... delivery of [the plainti�'s] child"); Morgan
v. Hartford Hospital, 301 Conn. 388, 392, 21 A.3d 451 (2011) (corporate defendant was sued pursuant to doctrine of respondeat superior); Rivera v. St.
Francis Hospital & Medical Center, 55 Conn.App. 460, 464, 738 A.2d 1151 (1999) (hospital was sued pursuant to doctrine of respondeat superior);
Shene�eld v. Greenwich Hospital Assn., 10 Conn.App. 239, 249, 522 A.2d 829 (1987) ("[t]he failure of the doctor, while acting as an agent of the hospital,
to ful�ll his duty supported the jury's �nding of negligence on the part of both the doctor and the hospital"); see footnote 9 of this opinion (citing
Superior Court cases that have held hospitals vicariously liable for medical practice).

14. The amicus Connecticut Hospital Association contends that holding hospitals vicariously liable for medical malpractice under the doctrine of
apparent agency would "transmute hospitals into excess insurers of those physicians who are neither employees nor actual agents of the hospital." To
the extent that the amicus is claiming that it is simply unfair to hold an entity vicariously liable for the negligence of a nonagent, we reject this
argument for the reasons set forth in this opinion. Moreover, although the issue is not before us, we note that a principal that is held vicariously liable
for another's negligence under the doctrine of apparent agency may be able to seek indemni�cation from the tortfeasor, an option that is not available
to an insurer. See Kyrtatas v. Stop & Shop, Inc., 205 Conn. 694, 698, 535 A.2d 357 (1988) ("[a] plainti� in an action for indemni�cation not based on
statute or express contract ... can recover indemnity from [the active tortfeasor]... by establishing four separate elements: [1] that the ... tortfeasor was
negligent; [2] that his negligence, rather than [the negligence of the party seeking indemni�cation], was the direct, immediate cause of the accident and
injuries; [3] that [the tortfeasor] was in control of the situation to the exclusion of the [party seeking indemni�cation]; and [4] that the [party seeking
indemni�cation] did not know of such negligence, had no reason to anticipate it, and could reasonably rely on the ... tortfeasor not to be negligent").
The amicus further contends that liability insurers will be unable "to rate, review, and collect premiums" for this risk. The amicus has not explained,
however, why liability insurers will lack this ability. Insurance companies regularly insure large and immensely complex enterprises. Indeed, the
doctrine of apparent authority has been widely adopted; see footnote 26 of this opinion; and the amicus has pointed to no evidence of an insurance crisis
in the states where it is recognized.

15. Many of these cases use the phrases "apparent authority" and "apparent agency" interchangeably. Because, as we have explained, the underlying
rationale for both doctrines is the same, and because the present case involves a claim of apparent agency, we use that term.

16. See also Cohen v. Holloways', Inc., 158 Conn. 395, 407, 260 A.2d 573 (1969) ("the acts of the principal must be such that [1] the principal held the
agent out as possessing su�cient authority to embrace the act in question, or knowingly permitted him to act as having such authority, and [2] in
consequence thereof the person dealing with the agent, acting in good faith, reasonably believed, under all the circumstances, that the agent had the
necessary authority" [internal quotation marks omitted]); Nowak v. Capitol Motors, Inc., 158 Conn. 65, 69, 255 A.2d 845 (1969) (same); Lewis v.
Michigan Millers Mutual Ins. Co., 154 Conn. 660, 665-66, 228 A.2d 803 (1967) ("To �x the principal's liability for the agent's act, it must be shown
either that the principal, by his own acts, causes the mistaken belief that the agent had the requisite authority or that the principal knowingly permitted
the agent to engender that belief.... Also, of course, the third party must have acted in good faith on the false appearance created by the principal."
[Citation omitted.]); Zazzaro v. Universal Motors, Inc., 124 Conn. 105, 110-11, 197 A. 884 (1938) ("This claim apparently overlooks the elements essential
to apparent authority.... One is that the principal must have held the agent out to the public as possessing the requisite authority, and the other that the
one dealing with the agent and knowing of the facts, must have believed in good faith and upon reasonable grounds that the agent had the necessary
authority.").

17. See 1 Restatement (Third), supra, § 2.03, comment (b), p. 114 ("`[o]stensible authority,' as the term is de�ned in some jurisdictions, is not identical
in meaning to `apparent authority' when it requires elements requisite to estoppel"); id., § 2.05, p. 145 ("[a] person who has not made a manifestation
that an actor has authority as an agent ... is subject to liability to a third party who justi�ably is induced to make a detrimental change in position"); see
also D. Janulis & A. Hornstein, supra, at 64 Neb. L.Rev. 701 ("confusion abounds ... in the areas of apparent agency versus estoppel to deny agency").

18. For example, if A agrees to pay B $1000 for a car, and A gives the $1000 to C, reasonably believing B's representations that C was his agent, it
reasonably may be presumed that A would not have given the money to C but for B's representations.

19. We also note that some of the language in the cases on which the plainti� relies is equivocal. For example, in Beckenstein v. Potter & Carrier, Inc.,
supra, 191 Conn. at 140-41, 464 A.2d 6, this court stated that the party seeking to impose liability must prove that "it acted in good faith based upon the
actions ... of the principal"; (emphasis added); not simply that the party must have believed the principal's manifestations of agency in good faith. See
also Lewis v. Michigan Millers Mutual Ins. Co., 154 Conn. 660, 666, 228 A.2d 803 (1967) ("the third party must have acted in good faith on the false
appearance created by the principal" [emphasis added]). In addition, although this court in Nowak v. Capitol Motors, Inc., 158 Conn. 65, 69, 255 A.2d
845 (1969), set forth the test for apparent agency that this court adopted in Fireman's Fund Indemnity Co., this court also stated that "the plainti� is
bound by [the apparent agent's] statements ... if they were justi�ably relied upon by the defendants." (Emphasis added.) Id., at 70, 255 A.2d 845.

20. Section 8 of the Restatement (Second), supra, provides: "Apparent authority is the power to a�ect the legal relations of another person by
transactions with third persons, professedly as agent for the other, arising from and in accordance with the other's manifestations to such third
persons."

21. Section 8 B of the Restatement (Second), supra, provides in relevant part: "(1) A person who is not otherwise liable as a party to a transaction
purported to be done on his account, is nevertheless subject to liability to persons who have changed their positions because of their belief that the
transaction was entered into by or for him, if
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(a) he intentionally or carelessly caused such belief, or

(b) knowing of such belief and that others might change their positions because of it, he did not take reasonable steps to notify them of the facts....

(3) Change of position, as the phrase is used in the restatement of this subject, indicates payment of money, expenditure of labor, su�ering a loss
or subjection to legal liability.

22. Section 267 of the Restatement (Second), supra, provides: "One who represents that another is his servant or other agent and thereby causes a third
person justi�ably to rely upon the care or skill of such apparent agent is subject to liability to the third person for harm caused by the lack of care or skill
of the one appearing to be a servant or other agent as if he were such."

23. Section 2.03 of the Restatement (Third), supra, provides: "Apparent authority is the power held by an agent or other actor to a�ect a principal's legal
relations with third parties when a third party reasonably believes the actor has authority to act on behalf of the principal and that belief is traceable to
the principal's manifestations."

24. Section 7.08 of the Restatement (Third), supra, provides: "A principal is subject to vicarious liability for a tort committed by an agent in dealing or
communicating with a third party on or purportedly on behalf of the principal when actions taken by the agent with apparent authority constitute the
tort or enable the agent to conceal its commission."

25. Section 429 of the Restatement (Second) of Torts, supra, provides: "One who employs an independent contractor to perform services for another
which are accepted in the reasonable belief that the services are being rendered by the employer or by his servants, is subject to liability for physical
harm caused by the negligence of the contractor in supplying such services, to the same extent as though the employer were supplying them himself or
by his servants."

26. See Fletcher v. South Peninsula Hospital, 71 P.3d 833, 840 (Alaska 2003) (apparent agency may be found when "the patient looks to the institution,
rather than the individual physician, for care"), legislatively overruled in part as stated in Evans ex rel. Kutch v. State, 56 P.3d 1046, 1067 (Alaska 2002)
(under state statute, hospital is not liable for negligence of physicians who are independent contractors if hospital provides notice that physicians are
not agents or employees and physicians have required levels of malpractice insurance); York v. Rush-Presbyterian-St. Luke's Medical Center, 222 Ill.2d
147, 194, 305 Ill.Dec. 43, 854 N.E.2d 635 (2006) ("the reliance element of a plainti�'s apparent agency claim is satis�ed if the plainti� reasonably relies
upon a hospital to provide medical care, rather than upon a speci�c physician"); Paintsville Hospital Co. v. Rose, 683 S.W.2d 255, 257 (Ky. 1985)
(apparent agency applies when physician is "supplied through the hospital rather than being selected by the patient"); Grewe v. Mt. Clemens General
Hospital, 404 Mich. 240, 251, 273 N.W.2d 429 (1978) ("the critical question is whether the plainti�, at the time of his admission to the hospital, was
looking to the hospital for treatment of his physical ailments or merely viewed the hospital as the situs where his physician would treat him for this
problems"); Hardy v. Brantley, 471 So.2d 358, 371 (Miss.1985) ("[w]here a hospital holds itself out to the public as providing a given service ... and where
the hospital enters into a contractual arrangement with [independent contractor] physicians to direct and provide the service, and where the patient
engages the services of the hospital without regard to the identity of a particular physician and where as a matter of fact the patient is relying upon the
hospital to deliver the desired health care and treatment, the doctrine of respondeat superior applies and the hospital is vicariously liable for damages
proximately resulting from the neglect, if any, of such physicians"), legislatively overruled in part as stated in Brown v. Delta Regional Medical Center,
997 So.2d 195, 197 (Miss. 2008) (Hardy was overruled in part by state statute barring claims against state for acts of independent contractors); Butler v.
Domin, 302 Mont. 452, 462-63, 15 P.3d 1189 (2000) ("a hospital may be liable if the hospital holds itself out as a provider of medical services and, in the
absence of notice or knowledge to the contrary, the patient looks to the hospital, as opposed to the independent practitioner, to provide competent
medical care"); Renown Health v. Vanderford, 126 Nev. 221, 227, 235 P.3d 614 (2010) (doctrine of ostensible agency applies "when a patient goes to the
hospital and the hospital selects the doctor to treat the patient, such that it is reasonable for the patient to assume the doctor is an agent of the
hospital"); Hill v. St. Clare's Hospital, 67 N.Y.2d 72, 80-81, 490 N.E.2d 823, 499 N.Y.S.2d 904 (1986) (doctrine of apparent agency applies "to hold a
hospital or clinic responsible to a patient who sought medical care at the hospital or clinic rather than from any particular physician"); Peter v. Vullo,
234 N.C. App. 150, 758 S.E.2d 431, 439 (2014) (apparent agency could be found when plainti� sought services from hospital and hospital chose
anesthesiologist); Comer v. Risko, supra, 106 Ohio St.3d at 188, 833 N.E.2d 712 (doctrine of agency by estoppel applies when "the hospital holds itself out
to the public as a provider of medical services and ... the patient looks to the hospital, not a particular doctor, for medical care" [internal quotation
marks omitted]); Roth v. Mercy Health Center, Inc., 246 P.3d 1079, 1090 (Okla.2011) (doctrine of ostensible agency applies when "the patient, at the time
of admittance, looks to the hospital solely for treatment of his or her physical ailments, with no belief that the physicians were acting on their own
behalf rather than as agents of the hospital"); Eads v. Borman, 351 Or. 729, 744, 277 P.3d 503 (2012) ("[t]he fact that the patient relies on the reputation
of the hospital itself as a care provider, and does not make an independent selection as to which physicians the patient will obtain care from, provides
the factual basis for the reliance needed for the apparent authority analysis" [internal quotation marks omitted]); Capan v. Divine Providence Hospital,
287 Pa.Super. 364, 368, 430 A.2d 647 (1980) (hospital may be held liable under doctrine of ostensible agency because "the changing role of the hospital
in society creates a likelihood that patients will look to the institution rather than the individual physician for care"), abrogated by 40 Pa. Stat. Ann. §
1303.516 (2014) (hospital may be held liable under principles of ostensible agency when reasonably prudent person would be justi�ed in belief that care
in question was being rendered by hospital or its agents or care in question was advertised or represented to patient as care being rendered by hospital
or its agents); Simmons v. Tuomey Regional Medical Center, 341 S.C. 32, 52, 533 S.E.2d 312 (2000) (doctrine of ostensible agency "is limited ... to those
situations in which a patient seeks services at the hospital as an institution, and is treated by a physician who reasonably appears to be a hospital
employee"); Boren ex rel. Boren v. Weeks, 251 S.W.3d 426, 436 (Tenn.2008) (doctrine of apparent agency applies when "[1] the hospital held itself out to
the public as providing medical services; [2] the plainti� looked to the hospital rather than to the individual physician to perform those services; and [3]
the patient accepted those services in the reasonable belief that the services were provided by the hospital or a hospital employee"); Burless v. West
Virginia University Hospitals, Inc., 215 W.Va. 765, 777, 601 S.E.2d 85 (2004) ("[r]eliance... is established when the plainti� looks to the hospital for
services, rather than to an individual physician" [internal quotation marks omitted]); Pamperin v. Trinity Memorial Hospital, 144 Wis.2d 188, 211, 423
N.W.2d 848 (1988) ("the critical question is whether the plainti�, at the time of his admission to the hospital, was looking to the hospital for treatment
of his physical ailments or merely viewed the hospital as the situs where his physician would treat him for his problems" [internal quotation marks
omitted]); Sharsmith v. Hill, 764 P.2d 667, 672 (Wyo. 1988) (doctrine of apparent agency applies "where the patient engages the services of the hospital
without regard to the identity of a particular physician and where as a matter of fact the patient is relying upon the hospital to deliver the desired health
care and treatment"), overruled in part by Campbell County Memorial Hospital v. Pfei�e, 317 P.3d 573, 581 (Wyo.2014) (public hospitals cannot be held
liable under doctrine of apparent agency).

Other courts have applied di�erent standards in determining whether a hospital may be found liable for the negligence of a physician under the doctrine
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of apparent agency. See Ermoian v. Desert Hospital, 152 Cal.App.4th 475, 503, 61 Cal.Rptr.3d 754 (adopting reasonable belief standard), appeal denied,
2007 Cal. LEXIS 10631 (Cal.2007); Vanaman v. Milford Memorial Hospital, Inc., 272 A.2d 718, 722 (Del.1970) (adopting justi�able reliance standard of §
267 of Restatement [Second] of Agency, supra); Stone v. Palms West Hospital, 941 So.2d 514, 519-21 (Fla.App.2006) (recognizing doctrine of apparent
agency applies to hold hospital liable for negligence of physician who is not agent, but standard is unclear); Richmond County Hospital Authority v.
Brown, 257 Ga. 507, 508-509, 361 S.E.2d 164 (1987) (adopting justi�able reliance standard of § 267 of Restatement [Second] of Agency, supra); Bynum
v. Magno, 125 F.Supp.2d 1249, 1266 (D.Haw.2000) (under Hawaii law, plainti� must show justi�able reliance), rev'd on other grounds, 55 Fed.Appx. 811
(9th Cir.2003); Jones v. HealthSouth Treasure Valley Hospital, 147 Idaho 109, 117, 206 P.3d 473 (2009) (adopting reasonable belief standard of § 2.03 of
Restatement [Third] of Agency, supra); Sword v. NKC Hospitals, Inc., 714 N.E.2d 142, 152 (Ind.1999) (adopting reasonable belief standard of § 429 of
Restatement [Second] of Torts, supra); Bradford v. Jai Medical Systems Managed Care Organizations, Inc., 439 Md. 2, 18-19, 23, 93 A.3d 697 (2014)
(plainti�s must have justi�able or reasonable belief in agency relationship); Hefner v. Dausmann, 996 S.W.2d 660, 667 (Mo.App. 1999) (adopting
detrimental reliance standard); Dent v. Exeter Hospital, Inc., 155 N.H. 787, 792, 931 A.2d 1203 (2007) (applying reasonable belief standard); Estate of
Cordero ex rel. Cordero v. Christ Hospital, 403 N.J.Super. 306, 314-18, 958 A.2d 101 (2008) (applying reasonable belief standard of § 2.03 of Restatement
[Third] of Agency, supra, and § 429 of Restatement [Second] of Torts, supra); Basil v. Wolf, 193 N.J. 38, 67, 935 A.2d 1154 (2007) (stating in dictum that
standard is reasonable belief); Zamora v. St. Vincent Hospital, 335 P.3d 1243, 1248 (N.M.2014) (applying justi�able reliance standard); Benedict v. St.
Luke's Hospitals, 365 N.W.2d 499, 504 (N.D.1985) (doctrine of ostensible agency applies when plainti� seeks services in emergency room); Rodrigues v.
Miriam Hospital, 623 A.2d 456, 462 (R.I.1993) (applying detrimental reliance standard); Baptist Memorial Hospital System v. Sampson, supra, 969
S.W.2d at 948-49 (adopting justi�able reliance standard of § 267 of Restatement [Second] of Agency, supra); Mohr v. Grantham, 172 Wn.2d 844, 860,
262 P.3d 490 (2011) (to establish apparent agency, belief of agency must be objectively reasonable).

27. Courts in a number of cases involving claims against hospitals under the doctrine of apparent authority have held that a hospital can rebut this
presumption by posting signs indicating that medical providers are not the agents or employees of the hospital or by requiring patients to sign
disclaimers to that e�ect. See, e.g., Sword v. NKC Hospitals, Inc., 714 N.E.2d 142, 152 (Ind.1999) (citing cases and stating "[a] hospital generally will be
able to avoid liability by providing meaningful written notice to the patient, acknowledged at the time of admission"). Some courts have also held,
however, that such signs and disclaimers may not always be e�ective methods of avoiding liability in a hospital setting. Id. ("[u]nder some
circumstances, such as in the case of a medical emergency ... written notice may not su�ce if the patient had an inadequate opportunity to make an
informed choice"); compare Menzie v. Windham Community Memorial Hospital, supra, 774 F.Supp. at 97 ("reliance" element of apparent agency claim
was not satis�ed when plainti� was brought to hospital under emergency circumstances and did not choose particular hospital). This issue is not before
us in the present case, however, and, therefore, we need not resolve it here.

28. Numerous cases that have adopted this standard have relied on the fact that modern hospitals typically engage in extensive publicity campaigns to
attract patients. See, e.g., Kashishian v. Port, 167 Wis.2d 24, 38, 481 N.W.2d 277 (1992) ("Modern hospitals have spent billions of dollars marketing
themselves, nurturing the image with the consuming public that they are full-care modern health facilities. All of these expenditures have but one
purpose: to persuade those in need of medical services to obtain those services at a speci�c hospital. In essence, hospitals have become big business,
competing with each other for health care dollars. As the role of the modern hospital has evolved, and as the image of the modern hospital has evolved
[much of it self-induced], so too has the law with respect to the hospital's responsibility and liability towards those it successfully beckons." [Footnote
omitted.]).

29. Middlesex claims that, even if the plainti� is not required to prove detrimental reliance on the principal's representations that the tortfeasor was its
agent or employee when the principal selected the tortfeasor, we should limit the application of that doctrine to cases in which the plainti� sought
treatment in a hospital's emergency room. We disagree. Although a number of courts have held that "[t]he fact of seeking medical treatment in a
hospital emergency room and receiving treatment from a physician working there is su�cient to satisfy [the elements of an apparent agency claim]"
[internal quotation marks omitted]; Stone v. Palms West Hospital, 941 So.2d 514, 520-21 (Fla.App.2006); see also, e.g., Richmond County Hospital
Authority v. Brown, 257 Ga. 507, 509, 361 S.E.2d 164 (1987) ("[i]n particular [the doctrine] has been applied to emergency room settings"); Bynum v.
Magno, 125 F.Supp.2d 1249, 1266 (D.Haw.2000) (applying Hawaii law and concluding that "[w]here the patient was admitted to the [e]mergency [r]oom
... the elements for apparent agency are more likely to be met, whatever test is used"); we see no reason why the doctrine should be limited to that
situation. Rather, we conclude that the doctrine should apply whenever its elements have been established. See Kashishian v. Port, 167 Wis.2d 24, 44,
481 N.W.2d 277 (1992) (although three criteria for establishing apparent agency can be satis�ed in emergency room setting, "[w]e can discern no reason
to conclude, as a matter of law, that the doctrine of apparent authority should not exist in other contexts concerning hospitals and independent
physicians when all the elements are present"). Other settings in which the elements might be established might include a hospital operating room,
when the hospital chose the anesthetist or nurses, or in a hospital clinic, when the plainti� chose the clinic and the clinic selected the speci�c provider
of services.

1. It does not appear that the trial court in Fireman's Fund Indemnity Co. considered the applicability of the doctrine of apparent authority to tort
actions either. See Fireman's Fund Indemnity Co. v. Longshore Beach & Country Club, 5 Conn.Sup. 165, 166-68 (1937), a�'d, 127 Conn. 493, 18 A.2d 347
(1941). Indeed, it framed the issue of the club's liability as follows: "The �rst question is whether or not the employee ... was [the defendant club's]
agent and servant and this, in turn, depends [on] whether, at the time, he was either acting within the scope of his employment in respect of a duty,
express or implied, imposed [on] him by [the club]." (Emphasis added.) Id., at 166-67.

2. It is certainly arguable that the enactment of such a requirement re�ects the legislature's judgment that individual health-care providers, and not
hospitals, should be liable for their own negligence, and that, if the liability insurance required by such statute is inadequate to provide relief to the
plainti� in the present case and those individuals similarly situated, their recourse is to ask the legislature to increase the minimum amount of coverage
required.

3. There is a di�erence, of course, in correcting the common law, on the one hand, and expanding or changing the course of the common law, on the
other. In the case of the former, this court should continue to exercise its common-law authority to harmonize common-law rules with "[t]he felt
necessities of the time...." O. Holmes, The Common Law (1881) p. 1.
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